
 

 

Briefing for the Public Petitions Committee 
 
Petition Number: PE1257
 
Main Petitioner: Mark Hutchison 
  
Subject: Solicitors acting as court reporters 
 
Calls on the Parliament to urge the Scottish Government to take measures to 
ensure that solicitors acting as court reporters and who knowingly supply false 
information to a Sheriff are not immune from prosecution and their reports are 
amended to correct any inaccuracies before a decision by the court is made.   
 
Background 
The court has a general power to appoint a reporter to provide an opinion on 
a technical matter, to investigate the circumstances and to report on them to 
the court, and to preserve evidence.  Rule 33.21 of the Ordinary Cause Rules 
provides for the appointment of a local authority or reporter to investigate and 
report to the court on the arrangements for the care and upbringing of a child.  
Although this function was formerly carried out by local authority social work 
departments, it now appears that solicitors in private practice are most 
commonly appointed by the court to perform this role.1   
 
If, on consideration of the report, it is considered expedient to do so, the court 
may require the person who provided the report to appear and to be 
examined.  Where the reporter is not examined in court the court may accept 
the statements of fact made in the report and consider them along with any 
relevant facts proved in the case.  Reports are not the only or primary means 
by which the court obtains information necessary to determine what is in the 
child’s best interests.2

 
It would appear from the information provided that the petitioner is unhappy 
with the contents of a Report produced under Rule 33.21.  There are a 
number of options available where it is alleged that a solicitor acting as a 
Court Reporter has knowingly supplied false information to a sheriff.  These 
are summarised below. 
 
I. Challenging the Report in court 
 In dealing with cases that involve the future arrangements for children, the 

normal civil rules of evidence apply.  As with any piece of evidence, the 
contents of the Report may be challenged in court.  However, if the 
proceedings in question have concluded, this may no longer be an option. 

                                            
1 Scottish Government, Report by the Research Working Group on the Legal Services Market 
in Scotland, para 9.11 
2 Parent and Child, para 9.47 

http://www.scottish.parliament.uk/business/petitions/docs/PE1257.htm


 

 
II. Criminal prosecution 

 Prosecution would only be an option if a criminal offence had taken place.  
This would depend on the specific nature of the allegations in question.  In 
considering whether to pursue a criminal prosecution, the prosecutor must 
take account of both legal and public interest considerations. 

 
III. Raising a defamation action 

 Participants in the judicial process are generally protected by absolute 
privilege (on the grounds that allowing freedom of expression in the courts 
is considered more important than the protection of reputations).  Solicitors 
are afforded absolute protection for statements that they make while acting 
within their proper role in the judicial process.  For a solicitor’s statement to 
be actionable, therefore, it would have to be demonstrated that no 
reasonable person could consider that the defamatory statement had any 
connection with the matter in hand.   

 
IV. Raising a complaint against a solicitor 

 The Law Society of Scotland is the governing body for Scottish solicitors.  
The system for making complaints against solicitors changed with the 
opening of the Scottish Legal Complaints Commission on 1 October 2008. 
From that date, all complaints must be sent to the Commission in the first 
instance. It decides if a complaint relates to a service provided or the 
conduct of a solicitor and whether the Commission or the Society or both 
should investigate the matter.  In addition to the disciplinary sanctions to 
which solicitors may be liable where Professional Misconduct is upheld, 
the Society can now make a finding of Unsatisfactory Professional 
Conduct.  This can result in a fine on the individual solicitor and/or 
retraining and/or compensation to the complainer up to a maximum of 
£5,000.  More details about the new complaints process can be found in 
the leaflet published by the Commission which can be accessed here: 

 http://www.scottishlegalcomplaints.com/ViewFile.aspx?id=94
 

Information can also be found on the Commission’s webpage headed 
‘Making a Complaint’. In addition the Law Society has published a leaflet 
on the new complaints process: 

 
http://www.lawscot.org.uk/uploads/Complaints/Microsoft%20Word%20-
%20NEW%20COMPLAINTS%20BOOKLET.pdf

 
Scottish Government Action 
SPICe understands that the Scottish Government is currently conducting 
some research in this area which is due to be published later this year. 
 
Scottish Parliament Action 
The specific issue raised by the petitioner does not appear to have been 
previously raised in Parliament. 
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Richard Hough 
Senior Research Specialist 
05 June 2009 
 
SPICe research specialists are not able to discuss the content of petition briefings with 
petitioners or other members of the public. However if you have any comments on any 
petition briefing you can email us at spice@scottish.parliament.uk

Every effort is made to ensure that the information contained in petition briefings is correct at 
the time of publication. Readers should be aware however that these briefings are not 
necessarily updated or otherwise amended to reflect subsequent changes. 
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